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The Concept of Abandonment in Contracts

By Erin Priest, Associate, Eilis Rees, Law Graduate APRIL 2020
and Michael Byrom, Head of Property Services

Recently we have writtenarticlestoguide ourreadersthroughtheimpactsof COVID-19
and that has brought to the forefront of many thoughtful minds the principles of
frustration, force majeure and where the pandemic sits in our legal system, when
considering contractual rights and obligations. But there is another principle which,
to put it simply, shouldn't be abandoned from thought ...

When a person enters into a contract to sell their property, both the buyer and seller
have obligationsto see the contractthrough tocompletion. A vast majority of residential
house and land contracts will provide a buyer with the opportunity to obtain finance
and, if they are unable to obtain finance, the ability to terminate the contract. But what
happens if the buyer neither affirms nor terminates the contract? And what if the seller
takes no steps to enforce or terminate the contract, perhaps acting on the assumption
of mutual abandonment?

The questioniscan partiesabandonacontractwithoutfacinganylegalconsequences?

Abandonment leads a reasonable person to determine
that the party has no intention to meet
its obligations. The innocent party may
treat itself as being discharged from
further performance and seek damages
for loss, or keep the contract on foot
and recover damages for the particular
breach.’

Abandonmentis a question of fact based
on the behaviour of the parties.

A declaration of non-performance can
be an express refusal to perform or can
be inferred from conduct if that conduct
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If the innocent party wishes to enforce
their rights to compel performance on
the delaying party, what can they do?

First, they must ascertain whether time is
of the essence of the contract.

In Queensland time is of the essence
of all land contracts and is expressly
included in our REIQ standard contract
of sale. However, land contracts in other
states differ from Queensland, New South
Wales for example is the opposite.

If time is of the essence then a party must
perform its obligations on time and even
a short delay can trigger a common law
righttoterminate forbreach. Theinnocent
party may seek specific performance of
the defaulting party's obligations.

If time is not of the essence then a notice
needs to be served on the other party
requiring completion within a reasonable
time. |If that notice is ignored then the
innocent party will have certain rights
under the contract for breach. The delay
may also be seen as a repudiation of
the contract, which we consider in more
detail below,

For example, where a sale of land
contract is conditional upon the buyer
receiving finance, failure to notify the
seller that finance has been approved, or
that the buyer waives the benefit of this
condition, entitles the seller to terminate
the contract.

Negotiation between parties for an
extension of time is possible in these
circumstances, however if the time for
a condition to be satisfied passes and
neither party acts, to formally address the
event, the breach will subsist.?

If both parties take no steps to fulfil their

obligations and complete the contract:

If a party is not performing its obligations
as required by the contract and the
innocent party does not take steps to
enforce the contract for an extended
period, this may resultinafinding thatthe
contract has been mutually abandoned.®

In the Queensland Court of Appeal case
of Marminta Pty Ltd v French,* Jerrard JA
stated:

..not only can an agreement be
abandoned by conduct, but also that
the question whether an agreement
has been so abandoned does not
require one to examine whether
the party actually had the intention
of abandoning the agreement;
only whether their conduct, when
objectively viewed, manifested that
intention.

. to show that a contract has been
abandoned by inactivity on both
sides it is necessary to establish
that the inactivity produces the clear
inference that one party does not
wish to proceed with the contract and
the other consented to that situation.

In the case of DTR Nominees Pty Ltd v
Mona Homes Pty Ltd® the joint judgment
records:

..when these proceedings were
commenced, neither party, whatever
may have been their reasons,
regarded the contract as being
still on foot. Neither party intended
that the contract should be further
performed. In these circumstances
the parties must be regarded as
having so conducted themselves as
to abandon or abrogate the contract.

How much time must elapse before a

contract can be considered abandoned?

The court in Tonner v Delaporte® stated
abandonment may be inferred when
‘an "inordinate" length of time has been
allowed to lapse during which neither
party has attempted to perform, or called
upon the other to perform, the contract
between them'

However, the fact that an ‘inordinate’
period of time has elapsed will not always
beconclusive.” Asellershould becautious
in presuming mutual abandonment of a
contract as the Court will also ascertain
whether the objective intention of the
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parties was to abandon the contract by
reference to their conduct. Inactivity of
the parties must produce the inference
that where at least one party did not wish
to proceed the other party then consented
to the abandonment. A contract can be
ended by inferred agreement.®

For example, if a seller enters into a new
contract while the other is still on foot,
but the original buyer did not intend
to abandon the contract or conduct
themselvesina mannerinferring consent
to the abandonment, the original buyer
may sue the seller or seek performance
of the original contract. The court will not
lightly conclude that a partly performed
contract was abandoned without a clear
demonstration that the parties intended
to abandon their accrued rights.

If a contract has been abandoned, can the

same parties revive the same contract at

a later date?

If parties to a contract attempt to revive
a contract at a later date, then it was in
fact never abandoned. Abandonment
requires the intention to relinquish a
right to interest, without any intention
to ever reclaim it. There are also issues
with reviving a contract after significant
time has elapsed with no activity, such
as the accrual of UTI (unpaid tax interest)
on transfer duty, which can be quite
significant. Additionally time may no
longer be of the essence, meaning the
parties are not under any obligation to
complete certain obligations within a
specified timeframe.

Repudiation

As discussed above, delay in performing
obligations under the contract may
enliven this doctrine in  specific
circumstances.

Repudiation is a 'serious matter and is
not to be lightly found'® To satisfy the
requirements of repudiation a party must
demonstrate a clear indication of an
absence of readiness and willingness or
an inability to perform their obligations

when viewed objectively by a reasonable
person. Consideration is given to the
conduct of one party and whether it
is such 'as to convey to a reasonable
person, in the situation of the other party,
renunciation either of the contract as a
whole or of a fundamental obligation
under it'."°

However, repudiation does not
automatically bring a contract to an
end. Renunciation of the contract must
be accepted by the other party for the
contract to subsequently terminate and
for any potential rights to damages to be
triggered.

Repudiation will be established by
reference to a party's words, conduct or
position as a question of fact. General
examples of such conduct include:

- Repudiation by express refusal to
perform the main obligations under
the contract;"

- Repudiation by express declaration of
the inability to perform the contract,
by words or conduct;'?

- Repudiation implied by a party's
words or conduct where a reasonable
person would infer they are not bound
or would only fulfil the contract in a
manner substantially inconsistent
with the contract. This may be inferred
depending on proofoftherequirement
of seriousness in each case;'®

« Repudiation by the implied inability
to perform the contract, evincing
the party is wholly disabled from
performing or that they have a
substantial incapacity to perform their
obligations;'

- A party acts on an erroneous
interpretation of the contract and
breaches one or more terms evincing
an intention not to perform except
in accordance with their erroneous
interpretation. This may be deemed
repudiation based objectively on the
conduct, not the subjective intention
of the party;'®
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- Where a party had no legal right to
terminate a contract but purports to
do so, the wrongful termination may
constitute repudiation if the innocent
party elects to accept the repudiation
and terminate;'® or

- If a party commences proceedings in
circumstances clearly demonstrating
their intention to no longer be bound
by the contract regardless of the
outcome of those proceedings and
the court's decision.

Acceptance of Repudiation

Acceptance of the repudiation by the
innocent party, as mentioned above,
is required for valid termination of the
contract and to trigger their rights to
damages.

By accepting the repudiation, the
party accepts that the contract and all
obligations to perform are discharged.

Mitigation of Loss

The question of mitigation will not arise
until there has been clear acceptance of
the repudiation.

Mitigation is relevant in circumstances
where the repudiation occurs prior to the
time performanceisdueandissufficiently

serious that had the breach occurred at
the specified time the other party would
have been entitled to terminate. |If the
breach was partially anticipatory, where
some of the contractual duties fall due
for performance at the time of the breach,
then the parties may also discharge the
contract for repudiation and the innocent
party would be wise to undertake
measures to mitigate their loss.

An innocent party will be deemed to
have mitigated their loss if they have
taken reasonable steps for mitigation,
even if those reasonable steps actually
increase the loss which would have been
suffered."’

Summary

The fact is, if abandonment is not
clearly demonstrated then there is still
a contract on foot and the seller enters
into a new contract for the same property
at its own risk. For a seller to ensure it
has full freedom to contract, if it finds
itself in a position of extended inactivity
it should carefully consider whether it is
more appropriate to formally terminate
the contract (if it has the right to do so)
as opposed to assuming the contract is
abandoned.

If you want to discuss any property matters, please contact:

Michael Byrom | Head of Property Services
D (07) 3223 9109
E michael.byrom@brhlawyers.com.au
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This e-Alert is intended to provide general information only and should not be treated as professional or legal advice.
It is recommended that readers seek their own legal advice before making any decisions in relation to their own circumstances.
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